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Introduction

As recently as 15 years ago, shareholder activism in India was limited, but that picture has 
signi.cantly changed'

At that time, the institutional investors’ base was more passive and ’promoters( fi'e', the 
original )ounders o) companies and their )amiliesx eHerted control over listed companies 
with little )ear o) challenge' Lowever, much has changed over this period' Fegislative 
and regulatory changes have improved corporate governance standards, enhanced 
minority shareholder rights, created new shareholder remedies, codi.ed directors( duties 
and encouraged greater institutional shareholder engagement' kurthermore, succession 
issues and overleveraged balance sheets have weaTened the promoters o) listed Indian 
companies, leading to the loss o) control by promoters in certain cases' Also, international 
investors have been more willing to challenge management in such circumstances' jhe 
emergence o) -udicial support )or shareholder rights, particularly in recent landmarT 
-udgments, has helped in this regard' kinally, proHy advisers are now active in the Indian 
marTet' All o) these issues have led to the rise o) shareholder activism in India'

Legal and regulatory framework

jhe ability o) shareholders to appoint and remove directors

In India, directors o) public companies are appointed by shareholders, -ust as they are in 
many other common law -urisdictions' Lowever, there is no mandatory annual reqelection 
re‘uirement )or directors o) public companies fwhether listed or otherwisex' Independent 
directors are appointed )or a term o) up to .ve years,[1] and at least twoqthirds o) all 
nonqindependent directors are sub-ect to rotational retirement and reqelection funless 
the articles re‘uire this )or all the nonqindependent directorsx'[2] jhere have been some 
instances o) investors being more active with respect to their rights in this regard'

An investor can also seeT board representation as a 0small shareholder( by ac‘uiring a 
small number o) shares and then petitioning the company with the support o) the lower o) 
1,NNN other small shareholders or 1N per cent o) the total number o) small shareholders,[3] 
but this is hard to achieve in practice'[4] Mormally, in relation to unlisted companies, the 
preqterm removal o) a director re‘uires an ordinary shareholders( resolution fi'e', approval 
by a simple ma-orityx, and the director must .rst have been given an opportunity to be 
heard'[5] kor listed companies, there are incremental special resolution re‘uirements in 
relation to the appointment, reappointment and removal o) independent directors'[6] jhis 
power was used in 2ay 8N14, when institutional investors and certain )unds were able to 
remove a director o) kortis Lealthcare in this manner'

jhe removal o) nonqstatutory responsibilities or designations con)erred upon directors 
does not re‘uire shareholder approval' kor instance, as discussed )urther in the subsection 
on Shareholders’ inGuence over corporate strategy, the articles o) jata Sons did not re‘uire 
shareholder approval )or the removal o) Cyrus 2istry )rom his role as chair o) the board 
falthough the removal o) his directorship re‘uired shareholder approvalx'
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Control over eHecutive remuneration

Shareholders have voiced their dissent in many instances by voting down eHecutive 
remuneration pacTages' kor eHample, jata 2otors f8N1Ex, Apollo Broup f8N14x, Kinetic 
Pngineering, Cyient and Vala-i jele.lms fall in 8N81x, 3WR f8N81x, and Shoba and Lavells 
India fboth in 8N87x' In 8N81, the shareholders o) Fupin voted down changes to a stocT 
option plan' In 2ay 8N8E, the ma-ority o) Oipro(s public shareholders faround U4'E per 
centx comprising 1N'71 per cent o) the total shareholders voted against giving the CP$ a 
DS9E'77 million cash compensation payment' 6espite the signi.cant public shareholders( 
votes, Oipro still secured an overall vote fwith 4J'zJ per cent o) total shareholdersx in 
)avour o) giving the cash compensation to 2r 6elaporte'

jhe ability to re‘uisition shareholders( meetings and postal ballots

Shareholders holding at least oneqtenth o) voting paidqup share capital can noti)y the board 
to re‘uisition an eHtraordinary general meeting fPB2x,[7] and i) the board does not call the 
PB2 within 81 days o) a 0valid( re‘uisition notice, the shareholders may themselves call the 
PB2 fto be held within three monthsx'[8] I) the directors )ail to convene an PB2 )ollowing a 
valid re‘uisition notice, they become liable )or any re‘uisitionqrelated eHpenses'[9] A recent 
-udgment o) the Vombay Ligh Court,[10] )ollowing earlier Indian case law, held that 0validity( 
is determined by re)erence to compliance with the relevant procedures rather than the 
ob-ect o) the resolution' jhis is a departure )rom Pnglish and Australian law'[11] Dltimately, 
other developments led to the investors withdrawing their re‘uisition, but the case is seen 
as signi.cant in the conteHt o) establishing -udicial support )or shareholder activism in 
India'

Indian company law does not provide )or shareholder written resolutions, but postal ballots 
are permitted'[12]

Shareholders( inGuence over corporate strategy

Dnder Indian company law, directors have the authority to manage company a))airs' 3ublic 
campaigns )or a change o) strategic direction are uncommon, but certain shareholder 
approval re‘uirements do Teep management and promoters in checT'

Although there is no Indian e‘uivalent as comprehensive as the 0class tests( under the DK 
Fisting Authority(s Fisting Rules, the Securities and PHchange Voard o) India fSPVIx fFisting 
$bligations and 6isclosure Re‘uirementsx Regulations 8N15 fthe Fisting Regulationsx 
re‘uire shareholders( special resolutions fi'e', a U5 per cent approval thresholdx )or any 
disposal o) a controlling interest in a 0material subsidiary( or any trans)er o) a signi.cant 
portion o) the subsidiary(s assets'

Regardless  o)  listing  status,  as  a  result  o)  statutory  special  resolution  approval 
re‘uirements, minority shareholders holding more than 85 per cent o) a company(s voting 
power can inGuence certain Tey corporate actions, such as the issuance o) new shares,[13] 
on a nonqpreqemptive basis fwhich will a))ect nonqcash consideration in 2&A transactionsx, 
any trans)er o) an undertaTing by a public company[14] fwhich is the most direct statutory 
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control over 2&Asx and any borrowing by a public company in eHcess o) certain thresholds 
fwhich will a))ect the .nancing o) 2&A transactionsx'[15]

Additionally, ‘uali)ying relatedqparty transactions re‘uire shareholder approval fsimple 
ma-orityx under both company law[16] and the Fisting Regulations[17] with no related parties 
voting'[18]

kinally, the Fisting Regulations provide )or the rights o) shareholders to 0participate in, and 
to be su;ciently in)ormed o), decisions concerning )undamental corporate changes( and 
a principle re‘uiring the 0protection o) minority shareholders )rom abusive actions by, or in 
the interest o), controlling shareholdings either directly or indirectly, and e))ective means o) 
redress(' Voards o) listed companies do need to be wary o) potential investor complaints 
to SPVI in this regard'

jhe position o) shareholders and boards in public 2&A situations

Indian law con)ers various protective rights to shareholders in public 2&A situations' jhere 
are restrictions on the board taTing )rustrating action,[19] and de)ences such as poison pills 
are di;cult to implement' In addition, although there is no )ormal obligation under Indian 
taTeover regulations to treat shareholders e‘ually in a bid situation, e‘uality o) treatment is 
a guiding principle under the Fisting Regulations, and thus it would be di;cult )or a target 
to provide selective in)ormation to certain bidders'[20]

kurthermore, -ust as in Pngland and Oales, 2&A transactions can be structured through 
court schemes, which need to be approved by a ma-ority o) shareholders holding 
U5 per cent in value o) the shares'[21] SPVI also re‘uires the approval o) a ma-ority 
o) public shareholders in certain schemes, which increases their inGuence' SPVI has 
recently amended this circular to include additional shareholder sa)eguards, including 
recommending independent directors so that schemes involving listed companies are not 
detrimental to the interests o) shareholders and re‘uire greater audit committee scrutiny'q
[22]

Although hostile taTeovers are uncommon,[23] shareholders are now more willing to 
eHercise their rights in public transactions' kor instance, in 8N8E, the proposed delisting 
o) ICICI Securities was opposed by z per cent o) the retail shareholding base on account 
o) concerns around valuation and independence o) the voting process and an attempt 
was made to use the 0class action( route to oppose this transaction' Although the Mational 
Company Faw jribunal ultimately dismissed the ob-ections and approved the delisting 
scheme in $ctober 8N8E, the prominence o) the shareholder opposition is notable' Also, 
while the litigation was pending, SPVI issued a warning to ICICI VanT on the outreach 
undertaTen by several o) its eHecutives to shareholders to vote in )avour o) its delisting, 
suggesting a greater regulatory )ocus on the protection o) public shareholders( interests'

Fegal remedies available to shareholders

jhe Companies Act 8N17 fCA 8N17x is perceived as having signi.cantly improved 
shareholders( legal remedies, although the litigation process in India can be lengthy'

2inority shareholders fcomprising 1NN members, or shareholders holding 1N per cent 
voting powerx can claim relie) against oppression and mismanagement under CA 8N17 
on the ground that the company(s a))airs are being conducted in a pre-udicial manner' 
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kurthermore, a similar threshold o) shareholders can, in certain circumstances, apply to 
the Mational Company Faw jribunal fMCFjx to investigate the company(s a))airs'[24]

Lowever, cases under the preceding company law fCA 1J5zx indicate that claimants 
historically )ound success di;cult to achieve'[25]  kor instance, the Supreme Court 
-udgment in Tata Consultancy Services Limited v. Cyrus Mistry Limited[26] illustrates the 
challenges with the use o) some o) these provisions' kollowing di))erences between Cyrus 
2istry, then eHecutive chair o) jata Sons, and Ratan jata, the )ormer chair, on 8E $ctober 
8N1z, Cyrus 2istry was removed )rom the eHecutive chair o) jata Sons through a board 
resolution and was subse‘uently removed as a director o) jata Sons pursuant to an PB2 
held on z kebruary 8N1U, and resolutions passed at other PB2s o) group companies 
removed him )rom their boards' 2istry challenged his removal and ‘uestioned historical 
corporate actions and the use o) a;rmative voting rights in the articles o) jata Sons' jhe 
MCFj ruled against Cyrus 2istry, but the Mational Company Appellate jribunal ordered his 
reinstatement' Dltimately, the Supreme Court ruled against Cyrus 2istry and upheld his 
removal' jhe Supreme Court acTnowledged that CA 8N17 had broadened the scope o) an 
oppression and mismanagement regime' Lowever, it cited Cyrus 2istry(s involvement in 
management in previous decisions, his past acceptance o) the articles and the )act that 
jata Sons is controlled by two charities in concluding that the MCFj was correct in re-ecting 
Cyrus 2istry(s assertions'

CA 8N17 has  also  introduced a  0class  action(  concept  in  Indian  company  law'[27
-

] Shareholders holding a threshold level o) shareholding[28] can institute class action suits 
i) they believe that the company(s management or a))airs are being conducted in a manner 
that is pre-udicial to the interests o) the company or its shareholders' jhe MCFj has the 
power to issue a broad range o) directions and can also order damages' jhis moves Indian 
company law away )rom the restraints o) the eHceptions to the rule in Foss v. Harbottle'[29]

jhis remedy is starting to be tested' Recently, the shareholders o) Yindal 3oly.lms 
launched a class action suit against the company and its promoters and the marTet is 
watching the progress o) this case with interest'

$ther issues activists may )ace

Similar to other -urisdictions, activist shareholders need to be aware o) concert party 
and insider dealing concerns when engaging with a listed company, as well as the SPVI 
regulations restricting manipulative, )raudulent and un)air dealings in shares'

As )ar as disclosure o) activist positions are concerned, although companies do not have 
a general obligation to provide investors with details o) speci.c shareholders( holdings, 
companies do need to maintain a register o) members that is available )or inspection'[-
30] As )ar as listed public companies are concerned, certain signi.cant ac‘uisitions and 
disposals do need to be reported to the marTet, and there are periodic disclosures o) 
promoter positions' CA 8N17 has also introduced the concept o) a register o) signi.cant 
bene.cial owners, which shareholders are able to inspect'[31]

Key trends in shareholder activism
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Succession issues

Succession issues have sometimes led to conGict with )ounders or previous chairs' kor 
instance, in late 8N1z and 8N1U, In)osys, a DS and Indian listed Ij company with a good 
governance reputation, )aced pressure )rom its original )ounder shareholders over the 
level o) certain severance payments' Although an investigation by an international law .rm 
reportedly eHonerated the management team, Wishal SiTTa, the incumbent CP$, resigned 
)ollowing continued criticism' Similarly, Cyrus 2istry was removed )rom his role as the 
eHecutive chair o) jata Sons in 8N1z'

Fitigation versus other strategies

jhe landscape in relation to litigation is evolving'

In the past, litigation was not seen as a success)ul strategy' Motably, litigation brought 
by the Children(s Investment kund fjCIx against the directors o) Coal India )or breach o) 
.duciary duties between 8N18 and 8N1E )ailed' In 8N1E, jCI withdrew its court claims and 
sold its Indian holdings' kurthermore, recent attempts by Cyrus 2istry, the deposed chair 
o) jata Sons, to seeT relie) under Sections 8E1 and 8EE o) CA 8N17 f)or oppression and 
mismanagementx were dismissed by the Supreme Court' Similarly, litigation by minority 
shareholders o) Cadbury in relation to the valuation in a minority s‘ueeZeqout scheme 
)ailed as the court ruled against the minority shareholder group' In light o) this, in certain 
cases, shareholders have elected to settle rather than pursue lengthy disputes'[32]

Lowever, more recently, the -udicial approach has been more supportive' Certain recent 
-udgments have supported attempts by shareholders to re‘uisition PB2s fsee the 
subsection on Yudicial supportx and shareholders are increasingly seeTing -udicial 
redress, although -udicial protection o) shareholder rights di))ers )rom -udicial support 
)or shareholder claims against management, and the latter type o) litigation is liTely to 
continue to remain challenging'

Another techni‘ue that shareholders have used is to register complaints with regulatory 
authorities'[33] Alternatively, investors sometimes worT with the promoters to curb more 
egregious abuses )or which there is liTely to be greater institutional investor and regulatory 
support'

3roHy .rms

3roHy advisory .rms are now active in the Indian marTet'

3roHy .rms are regulated by SPVI under the SPVI fResearch Analystsx Regulations 8N1E'q
[34] Recently, proHy .rms have )aced criticism over conGicts o) interest' Fisted companies 
are able to approach SPVI to investigate any breaches o) these guidelines and the code 
o) conduct under the SPVI fResearch Analystsx Regulations 8N1E i) they perceive any 
conGict issues, but in light o) the criticism, SPVI considered the need )or )urther sa)eguards 
in a consultation process in 8N1J' kollowing this,  in August 8N8N, SPVI published 
guidelines adopting the recommendations )rom the consultation process re‘uiring proHy 
advisers to )ormulate and publish voting recommendation policies, disclose conGicts 
and establish processes to mitigate conGicts, among others'[35] jhe regulatory approach 
is 0light touch( and )ocuses on greater transparency rather than imposing incremental 
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restrictions' A ma-or criticism has been the lacT o) clear guidance on managing conGicts o) 
interest leading to ambiguity and inconsistent conGict management' jhe absence o) clear 
en)orcement mechanisms or penalties )or nonqcompliance also weaTen its e))ectiveness'

As regards their impact, the picture is evolving' 3roHy .rms are vocal but they do not always 
succeed' kor instance, in August 8N8E, Institutional Investor Advisory Services India fIiASx, 
ISS, and Blass Fewis urged shareholders o) Bod)rey 3hillips India to vote against the 
reappointment o) Vina 2odi as managing director, citing concerns over the remuneration 
structure and governance issues' 6espite these recommendations, shareholders approved 
her reappointment and that o) her daughter, Charu 2odi, as an eHecutive director' Similarly, 
the appointment o) Bautam Singhania as the eHecutive chairman o) Raymond Fi)estyle 
Fimited was ultimately approved despite signi.cant opposition )rom corporate governance 
advisory .rms' Lowever, despite these eHamples, the recommendations o) proHy advisers 
are seriously considered by marTet participants and they are a Tey staTeholder in the 
shareholder activism landscape in India'

Role o) the media

Although public campaigns by shareholders seeTing strategic changes are uncommon,[36] 
the media has emerged as a Tey player: )or instance, in the engagement that Marayana 
2urthy, a )ounder o) In)osys, had with its board in 8N1z and 8N1U'

Increased )ocus on investor relations

Similarly, investor relations is a Tey area o) )ocus )or larger groups, particularly in 
di;cult situations' kor eHample, the swi)t response o) the Adani Broup to allegations o) 
wrongdoing in early 8N87 was intended not only to mitigate the risT o) lender action but 
also to manage investor relations'

Breater investor participation

In the past, collective action issues held bacT shareholder activism, with investors 
pre)erring to simply eHit their investments' Lowever, regulatory changes are driving greater 
shareholder engagement' kor instance, Indian regulated mutual )unds are now re‘uired 
by SPVI to vote on resolutions involving their port)olio companies and provide voting 
reports on a ‘uarterly and annual basis'[37] In 2arch 8N1U, the Insurance Regulatory and 
6evelopment Authority o) India published its Stewardship Code concerning investments 
by insurance companies in listed securities'

In addition, certain international )unds have been success)ul in removing a director fin 
the case o) Fortis Healthcarex or seeTing to re‘uisition PB2s to replace the board fin the 
case o) Invescox' 2ore recently, the shareholders o) Vy-us have sought to remove certain 
directors, although this matter is currently being litigated'

Yudicial support

In the recent Invesco -udgment,[38] the Vombay Ligh Court strongly supported the rights o) 
investors to remove directors and highlighted the importance o) 0corporate democracy(' 
jhe Court adopted an approach that diverges )rom precedent in other commonwealth 
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-urisdictions, and thus certain issues may ultimately need to be settled by the Indian 
Supreme Court: however, in the interim, the ruling sets a power)ul precedent in )avour 
o) investors( statutory rights' jhis -udgment has also been )ollowed by another Vombay 
Ligh Court -udgment where the Court re)used an application by the promoters to prevent 
@es VanT fa lender that en)orced a share pledgex )rom voting to remove the chair o) 6ish 
jW, a company that was, until recently, controlled by the same promoters as those o) 
Lee Pntertainment Pnterprises Fimited fLeex' jhese suggest that there is greater -udicial 
support )or the rights o) shareholders'

Recent shareholder activism campaigns

VlocTing transactions

jhere  have  been  a  number  o)  instances  where  shareholders  have  been  able  to 
blocT adverse transactions' kor instance, in Movember 8N15, a)ter pressure )rom its 
shareholders, Sun 3harma withdrew )rom a potential DS9885 million investment in the 
Dnited States' kurthermore, in 8N1z, L6kC Standard Fi)e Insurance Company Fimited and 
2aH Fi)e Insurance Company Fimited announced a merger to create a new insurer, and 
the deal terms included the payment o) an 4'5 billion rupee nonqcompete )ee to one o) the 
promoters' Dltimately, the deal did not complete owing to regulatory concerns, but various 
proHy .rms had strongly opposed this )ee'

Since shareholders with an interest in relatedqparty transactions cannot vote to approve 
them, minority shareholders can sometimes be strongly placed' kor instance, in 8N14, 
shareholders o) jata Sponge Iron Fimited holding -ust 7'UU per cent o) the votes were able 
to de)eat the relatedqparty approval resolutions )or this reason' kurthermore, in Yuly 8N1U, 
the shareholders opposed a relatedqparty transaction between Raymond Fimited and its 
promoters finvolving the sale o) an asset at a signi.cant undervaluex' 2ore than JU per 
cent o) the votes cast were against the transaction'[39]

korcing renegotiation o) terms

In certain cases, shareholders have been able to )orce a renegotiation o) terms in large 
transactions'

jhe .rst signi.cant instances o) shareholders driving such change arose in 8N1E in 
relation to two prominent situations concerning 2aruti SuZuTi fwhich )aced criticism )or 
not obtaining shareholder approval )or certain contract manu)acturing arrangementsx and 
Siemens India fwhose shareholders shutdown the proposed sale o) its metal technologies 
business to Siemens ABx' In both cases, the transaction terms were modi.ed and the 
relevant companies obtained shareholder approval'

2ore recently, in 2ay 8N8E, ma-ority shareholders o) Mestle India opposed the board’s 
proposal to increase the royalty payout to its parent over a period o) .ve years' Similarly, 
in September 8N8E, a proposal by FumaH Auto jechnologies Fimited, to pay commission 
at the rate o) one per cent o) net pro.ts to nonqeHecutive directors )ailed to receive the 
re‘uisite shareholder approval'
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In the public 2&A conteHt, minority shareholders threatened to challenge a mandatory 
share swap scheme fannounced in 6ecember 8N1Jx between Reliance Industries Fimited 
fRIFx and Reliance Retail Fimited, on the basis that they had not been provided with an 
eHit option' In Yanuary 8N8N, as a result o) this opposition, RIF made this scheme optional' 
2ore recently, z per cent o) the shareholders o) ICICI Securities opposed its delisting'

Removal o) director

In the past, the dominance o) promoters made it di;cult )or investors to )orce boardqlevel 
change'[40] Lowever, this picture is changing' Investors succeeded in removing a director 
o) kortis Lealthcare in 2ay 8N14 )ollowing investor concerns over the board(s assessment 
o) certain bids )or the company' kurthermore, in 8N1J, the board o) CB 3ower and Industrial 
Solutions removed its promoter )rom his role as chair falthough this was not the removal 
o) a directorshipx[41] in the waTe o) allegations o) certain irregularities' 2ore recently, in 
2arch 8N88,[42] Invesco won a landmarT -udgment that supported its right to re‘uisition 
an PB2 to reconstitute the board o) Lee' Dltimately, Invesco withdrew the re‘uisition, but 
the -udgment opens the doors to similar action in the )uture' In a related -udgment, as 
mentioned above, the Vombay Ligh Court also re)used to support an application to prevent 
@es VanT fa lender that en)orced a share pledgex )rom voting to remove the chair o) 6ish 
jW, a company )ormerly controlled by the same promoters as those o) Lee' kollowing 
this, in 6ish jW(s PB2 held on 8E Yune 8N88, the resolution to reappoint the eHisting 
managing director was re-ected fwith U4'J5 per cent o) shareholders voting againstx, and 
the appointment o) certain other directors was also re-ected by shareholders'

In kebruary 8N8E, the shareholders o) Vy-us sought to remove the )ounder )rom its board' 
jhe matter is currently being litigated, but it demonstrates that shareholders are now 
looTing at board replacement strategies in cases where they have su))ered value erosion'

Woting down director appointment

jhere have now been a number o) instances o) shareholders opposing the reappointment 
o) senior incumbent management as directors or even the choice o) independent directors 
and have eHercised their vote to maTe a statement' jhese have sometimes been used even 
in relation to well established leaders o) business groups' kor instance, in Yuly 8N14, 88'zE 
per cent o) the shareholders o) L6kC Fimited voted against the reappointment o) 6eepaT 
3areTh, the group chair, as a director' Similarly, in September 8N14, a signi.cant number o) 
investors opposed the reqelection o) Kumar 2angalam Virla fhead o) Aditya Virla Broupx 
to the board o) Dltrajech Cement' Such opposition has also occurred in more highqpro.le 
circumstances in the conteHt o) ac‘uisitions and group restructurings' kor instance, in 
Movember 8N8E, shareholders o) Lee voted against reappointment o) the incumbent CP$, 
3unit BoenTa, as a director' Recently, in kebruary 8N85, over JU per cent o) the shareholders 
o) Religare Pnterprises Fimited at the company(s annual general meeting, re-ected Rashmi 
Salu-a(s reappointment as the chairperson and director' In 2ay 8N85, the shareholders o) 
I6kC VanT voted against a resolution to amend the banT(s articles to provide a right to 
Oarburg 3incus( a;liate to nominate one nonqretiring nonqeHecutive director on the banT(s 
board'[43]

Shareholder Rights and Activism | India Explore on Lexology

https://www.lexology.com/indepth/shareholder-rights-and-activism/india?utm_source=TLR&utm_medium=pdf&utm_campaign=Shareholder+Rights+and+Activism+-+Edition+10


 RETURN TO SUMMARY

Year in review

$ver the last 18 months, proHy .rms have been active and shareholders have also asserted 
their rights with miHed success' In certain cases, the opposition to the appointment o) 
directors has not succeeded f)or instance, in relation to Raymonds and Bodrey 3hilipsx, 
but in many instances they have succeeded, most notably in relation to I6kC, as discussed 
above, and shareholders have been able to challenge corporate actions f)or instance, in 
relation to Mestle and FumaH, as discussed abovex'

In addition to these, there are two Tey evolving situations involving shareholder actions' 
kirstly, the signi.cant loss o) value in Vy-us and its ongoing lender disputes prompted 
the shareholders o) Vy-us to seeT removal o) its )ounder )rom its board' jhe matter is 
currently being litigated as the KarnataTa Ligh Court has granted a stay since the company 
is currently also undergoing the corporate insolvency resolution process' It remains to be 
seen as to how this situation un)olds' Secondly, the minority shareholders o) Yindal 3oly 
kilms .led India(s .rst highqpro.le class action suit at the MCFj against the company and 
its promoters' jhe allegations are that the sale o) certain securities held by the company 
to a promoterqcontrolled entity gave rise to the loss o) approHimately DS98JN million' jhe 
marTet is Teenly watching this case'

Also, marTet participants are beginning to eHplore the possibility o) special rights in public 
listed companies as a result o) the recent SPVI change, as discussed below' jhe marTet 
is still eHploring the possibilities this o))ers' $n the one hand, it moves away )rom the 
traditional notion o) e‘uality o) shareholders in a public listed company, but on the other 
hand, it does o))er the possibility o) increased protection )or investors' jhe Tey aspect 
o) this is the need )or a special resolution every .ve years, which creates a checT that is 
critical to the optimal )unctioning o) this provision'

Special considerations

SPVI has been at the )ore)ront o) regulatory change and has implemented a number o) 
changes that have )ostered shareholder activism in India'

Bovernance review

In previous years, SPVI strengthened governance re‘uirements by accepting some fbut 
not allx o) the recommendations o) the KotaT Committee' kurthermore, when it introduced 
enabling changes to permit shares with superior voting rights in listed companies in certain 
sectors fe'g', technologyx, it balanced these rights with shareholder protections, includingM

1' re‘uiring improved governance standards:

8' re‘uiring that the superior rights be approved by a special resolution:

7' limiting superior rights to UE per cent and curtailing their use in certain situations: 
and

E' re‘uiring a .veqyear sunset period feHtendable oncex'[44]
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Voard composition

In 8N81, SPVI approved certain changes in relation to the position o) independent directors' 
SPVI did not implement all the changes proposed in its earlier consultation paper that 
preceded these changes: however, the changes implemented includeM

1' re‘uiring a special resolution )or the appointment and removal o) independent 
directors fbut not its earlier proposal o) the dual re‘uirement o) shareholder 
approval and nonqpromoter approvalx: and

8' strengthening the inGuence o) independent directors in audit committees in relation 
to the approval o) relatedqparty transactions'

jhere is now also a re‘uirement )or listed companies to hold at least one board meeting a 
year without the presence o) nonqindependent directors' kurthermore, at least twoqthirds o) 
the audit committee and nominations and renumeration committee o) listed companies 
must now comprise independent directors fbut i) there are shares with superior voting 
rights, the entire audit committee must comprise independent directorsx'

kinally, SPVI has also introduced changes in relation to the rotation o) directors' jhe 
continuation o) a director on the board o) a listed company is now sub-ect to shareholder 
approval at least every .ve years )rom their date o) appointment or reappointment with 
certain limited eHceptions'[45]

Shareholder rights

Special rights have been another area o) )ocus )or SPVI' In general, SPVI has tried to 
striTe a balance by permitting certain rights, but sub-ect to the satis)action o) various 
shareholder fand sometimes boardx approval re‘uirements to protect the interests o) 
public shareholders'

kor instance, SPVI now permits shareholders o) listed companies to have special rights, 
sub-ect to shareholder approval by way o) a special resolution once every .ve years eHcept 
in certain limited circumstances' jhis re‘uirement applies to all special rights eHcept in 
respect o) rights granted to .nancial institutions or debenture trustees under lending or 
subscription agreements, i) they become shareholders as a conse‘uence thereo)' jhe 
marTet is still eHploring the possibilities this o))ers, as discussed under the ’@ear in review’ 
section above'[46]

Similarly,  SPVI  permits certain 0upside sharing(  arrangements between employees 
fincluding Tey managerial personnelx or director or promoter o) a listed company and 
any shareholder or any other thirdqparty regarding compensation or pro.t sharing in 
connection with dealings in the securities o) such company' jhese arrangements re‘uire 
board approval and the approval o) public shareholders by way o) an ordinary resolution 
finterested shareholders cannot votex'[47] Also to )urther protect public shareholders, prior 
shareholder approval fthrough special resolution with ma-ority public shareholder approval 
and with no interested public shareholder votingx is now re‘uired )or selling, leasing or 
disposing o) an undertaTing'[48]
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Outlook and conclusions

Shareholders are increasingly active in asserting their  rights,  particularly in larger 
situations  where  there  has  been  an  erosion  o)  shareholder  value'  jhis  has  been 
encouraged by a more supportive -udicial and regulatory approach' Conse‘uently, every 
passing year sees an increasing number o) shareholder challenges to the appointment o) 
directors and remuneration' Although these actions do not always succeed, the changed 
landscape means that boards now worry about the prospect o) shareholder action' Boing 
)orward, we are liTely to continue to see )urther shareholder activism, particularly in 
relation to board composition and larger and more highqpro.le transactions involving listed 
companies'
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Enterprises Limited and Punit Goenka [2022] 232 CompCas 20 (Bom), which upheld 
the principles on ‘validity’ established in Cricket Club of India v. Madhav Apte [1975] 45 
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20  In a board meeting of 27 June 2019, SEBI permitted shares with superior voting rights 
in listed companies. This may open up an avenue for takeover defences, although there 
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companies that can issue such shares and also restrictions on the use of superior 
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21  Sections 230(6) and 232(1) of CA 2013.   � Back to section

Shareholder Rights and Activism | India Explore on Lexology

https://www.lexology.com/indepth/shareholder-rights-and-activism/india?utm_source=TLR&utm_medium=pdf&utm_campaign=Shareholder+Rights+and+Activism+-+Edition+10


 RETURN TO SUMMARY
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44  Implemented through various amendments to the Listing Regulations. To improve the 
adoption of these provisions, following a subsequent consultation exercise in 2021, 
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