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of shares along with the certificate in the Form FC-TRS from the TECHNOLOGY
AD branch that the remittances have been received by the seller

(AD Approved FC-TRS). On receipt of the AD approved FC-TRS, Test YOL,‘"' £
the company may record the transfer in its books. Interestingly, Our Quiz!
the FDI Policy covers only transfer of shares when shares are held
in physical form.
Tot
Accordingly, there seems to be some inconsistency whereby in
one instance the requirements contemplate transfer of shares
before AD Approved FC-TRS and in the other instance, the FDI
Policy, requires transfer of shares only after company receives the Poll
AD Approved FC-TRS. RBI has low
forecast to
Current practice in M&A deals: you think tl
realistic?

We understand that as a practice, after the enactment of the NDI
Rules, Indian companies have been recording transfer of shares
prior to AD Approved FC-TRS. This practice seems contrary to the
requirement under FDI Policy. Therefore, one of the RBI
Instructions pertains to contravention in relation to Indian
companies taking on record the transfer of shares prior to
obtaining AD Approved FC-TRS.

When shares are held in dematerialised form, the seller delivers
to the depositary participant the slips for transfer of shares on
the same day when buyer remits purchase price to the seller.
Accordingly, the shares are transferred immediately. To comply
with FDI Policy and RBI Instructions, the buyer will need to
receive the AD Approved FC-TRS and then deliver the transfer
slips to seller’s depository participant.

i

In the case of shares held in physical form, the seller submits the
share transfer form to the company simultaneously with or
immediately (ideally, on the same day) on receipt of purchase
price and the company holds a board meeting to record transfer
of shares and necessary entries are made in register of members
to reflect transfer of shares. To comply with the FDI Policy and
the RBI Instructions, after paying the purchase price, the buyer
will need to wait until receipt of AD Approved FC-TRS and then
submit the requisite share transfer documents for company to
record transfer of shares.

We understand that practically, it takes a few days particularly
when there are multiple transfers and multiple sellers to receive
the AD Approved FC-TRS.

Concerns for buyers due to RBI Instructions:

Usually, buyers would like to receive the shares simultaneously
with or immediately (ideally, on the same day) on payment of
purchase price. The buyer would be disadvantaged if he/she/it
does not receive the shares on the same day after paying the
purchase price. Additional complications could arise if there is
considerable delay in receipt of AD Approved FC-TRS.

The requirement to obtain AD Approved FC-TRS before recording
transfers can significantly delay the completion of transactions,
affecting business timelines and potentially the valuation of
deals. This issue would be highlighted when there is significant
discomfort or mistrust between buyer and seller.

To mitigate the risks of delayed transfer of shares after payment
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of purchase price, the buyer could consider requiring the
company'’s board of directors to pass an in-principle board
resolution approving the transaction subject receipt of AD
Approved FC-TRS, and then, once the AD Approved FC-TRS is
received, the company could pass another resolution to record
the transfer of shares and approve the entries to be made in the
relevant registers. By passing the in-principle board resolution,
the buyer would be assured that except for AD Approved FC-TRS,
there are no other issues in relation to the transfer of shares.

Other aspects in RBI Instructions:

In the RBI Instructions, the RBI also clarified that compounding
of non-compliances in previous transactions is a voluntary action
by applicants and AD Banks should not delay taking on record
FC-TRS for the current transaction because of unresolved past
issues. Additionally, if applicants are unable to obtain mandatory
documents for past transactions, AD Banks should refer such
cases to the RBI for guidance, ensuring efficient reporting under
FEMA without unnecessary delays.

-The authors; Bhavik Narsana and Snehal Raut, are Partner,
Corporate M&A and PE, and Senior Associate, Corporate M&A and
PE, respectively at Khatan & Co. The views are personal.
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