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GENERAL

Legislation
KhtoPwtaEPdeiasdtoanEPasPtffdautpdePonPaEsndUeEuaesPtELPrenritEastoanEsH

The Insolvency and Bankruptcy Code, 2016 (IBC) is the main legislation concerning 
insolvency and reorganisation in India and applies to companies, partnerships, limited 
liability partnerships and individuals. However, provisions for partnerships and individuals 
(except personal guarantors to corporate debtors) are yet to be notiqed. The Code, inter alia, 
encapsulates frameworks for, for example, corporate insolvency, fast-track and prepackaged 
insolvency, and voluntary liFuidation. 3urther, certain provisions for winding-up of companies 
are also provided under the Companies Act, 201S.

Law stated - 13 January 2025

Excluded entities and excluded assets
KhtoPeEoaoaesPtrePecud LeLPCrnwPu sonwtrqPaEsndUeEuqPnrPrenritEastoanEP
frnueeLaEisPtELP-htoPdeiasdtoanEPtffdaesPonPohewHPKhtoPtsseosPtreP
ecud LeLPnrPecewfoPCrnwPudtawsPnCPureLaonrsH

The IBC was enacted to consolidate insolvency and reorganisation laws of partnership 
qrms, individuals and corporate persons, which excludes entities acting as qnancial service 
providers (37Ps). However, section 229 of the IBC empowers the central government, 
in consultation with the appropriate regulators, to notify 37Ps or categories of 37Ps for 
bringing their corporate insolvency resolution process (CIRP) and liFuidation under the IBC 
framework. In 201z, the government notiqed the 37P Rules, which currently apply only to 
the CIRP of non-banking qnancial companies (NB3Cs) with an asset siDe exceeding 5 billion 
rupees (as per the most recent audited balance sheet of the NB3C).

Additionally, the provisions dealing with partnerships and individuals have been notiqed only 
for personal guarantors (ie, individuals who have issued and defaulted on guarantees issued 
on behalf of corporate debtors).

The Code does not speciqcally exclude any asset from the insolvency resolution process 
except in the bankruptcy process of individuals and partnerships, wherein it carves out 
essential assets of the bankrupt individual, including unencumbered assets meant for 
personal use from the bankruptcy estate. In addition, in a liFuidation proceeding (LP), assets 
accruing for the beneqt of employees and workers on account of labour welfare legislation 
such as provident fund and gratuity are excluded from the liFuidation estate.

Law stated - 13 January 2025

Public enterprises
KhtoPfrnueL resPtrePCnddn-eLPaEPohePaEsndUeEuqPnCPtPinUerEweEoNn-EeLP
eEoerfraseHPKhtoPreweLaesPLnPureLaonrsPnCPaEsndUeEoPf pdauPeEoerfrasesP
htUeH
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The Code does not distinguish between private and government corporate persons. 
Therefore, the procedure followed is admission of the corporate debtor (Cj) into insolvency 
by the National Company Law Tribunal (NCLT) on an application made by an operational 
creditor  or  qnancial  creditor,  appointment of  an interim resolution professional  and 
declaration of a moratorium, public announcement and invitation of claims, constitution of 
a committee of creditors (CoC), submission of the plan, and approval of the plan by the CoC 
and the NCLT (if there is no plan or the plan is reWected by the NCLT, then the Cj is liFuidated). 
Accordingly, the creditors have the right to initiate a CIRP by qling an application before the 
NCLT.

Law stated - 13 January 2025

Protection for large qnancial institutions
‘tsPqn rPun EorqPeEtuoeLPdeiasdtoanEPonPLetdP-aohPohePlEtEuatdPLa,u doaesP
nCPaEsoao oanEsPohtoPtrePunEsaLereLPzonnPpaiPonPCtad–H

‘hile, currently, there is no speciqc legislation to resolve ’too big to fail– entities, the insolvency 
processes of 37P entities are governed by sectoral regulators such as the Reserve Bank 
of India and the 7ecurities and Exchange Board of India, except for certain 37Ps ; those 
being NB3Cs with an asset siDe exceeding 5 billion rupees to which the 37P Rules have 
been notiqed. The mechanism for resolving 37Ps under the 37P Rules marginally varies from 
that under the CIRP, to the extent that it is carried out in close consultation with the central 
government and the relevant 37R to ensure that such incidents do not create a domino effect 
or any other systemic risk. The process can commence only if the central government, in 
consultation with the relevant qnancial regulator, deems it necessary. Certain guardrails and 
procedures are also prescribed for dealing with third-party funds, securities and other assets 
in possession of the 37P during the CIRP, such as collection of receivables in securitisation 
transactions by NB3Cs as an agent of the transferee, to which the moratorium does not 
apply.

Law stated - 13 January 2025

Courts and appeals
KhtoPun rosPtrePaEUndUeLHPKhtoPtrePohePraihosPnCPtffetdPCrnwPun roPnrLersHP
’nesPtEPtffeddtEoPhtUePtEPt onwtoauPraihoPnCPtffetdPnrPw soPaoPnpotaEP
ferwassanEHPvsPoherePtPreS areweEoPonPfnsoPseu raoqPonPfrnueeLP-aohPtEP
tffetdH

Under the Code, the NCLT is the adWudicating authority in respect of corporate persons, 
including personal guarantors to Cjs, while the jebt Recovery Appellate Tribunal has been 
designated the adWudicating authority for individuals (with some exceptions for personal 
guarantors) and partnership qrms.

Any person aggrieved by an order of the NCLT has a right to appeal to the National Company 
Law Appellate Tribunal and thereafter to the apex court of the country (ie, the 7upreme 
Court): however, this must be within the relevant period of limitation.
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‘hile there is no statutory reFuirement under the IBC for depositing a security in appeal 
(unlike some other enforcement statutes), we have seen speciqc instances where the 
appellate courts have ordered deposit of certain amounts by way of their interim orders.

Law stated - 13 January 2025

TYPES OF LIQUIDATION AND REORGANISATION PROCESSES

Voluntary li’uidations
KhtoPtrePohePreS areweEosPCnrPtPLeponrPunwweEuaEiPtPUnd EotrqP
daS aLtoanEPutsePtELP-htoPtrePohePeCCeuosH

A company that has not committed any default and intends to liFuidate itself may initiate 
voluntary liFuidation proceedings. This is subWect to the following thresholds•

4 the maWority of directors declaring that the company has no debt outstanding or there 
is no asset liability mismatch and the liFuidation is not to defraud any person:

4 shareholders– special resolution: and

4 approval by creditors representing two-thirds of the debt (if any).

‘hen the affairs of the company are completely wound up by the liFuidator, it shall qle an 
application with the National Company Law Tribunal (NCLT) for dissolution of the company. 
The company is wound up from the date of the dissolution order of the NCLT.

The effect of the process is that the company ceases to carry on its business from the date 
of passing of the resolution for liFuidation except as reFuired for the beneqcial winding-up 
of its business. However, the corporate state and corporate powers of the company shall 
continue until it is dissolved.

Law stated - 13 January 2025

Voluntary reorganisations
KhtoPtrePohePreS areweEosPCnrPtPLeponrPunwweEuaEiPtPUnd EotrqP
renritEastoanEPtELP-htoPtrePohePeCCeuosH

The corporate insolvency resolution process (CIRP) can be commenced by the corporate 
debtor (Cj) itself or any shareholder, director or person in charge of management of such Cj 
upon such Cj committing a default in respect of its debt. An application needs to be made 
to the NCLT, accompanied by a shareholders– special resolution, resolution professional (RP) 
details and the Cj–s books of accounts.

The NCLT has to admit or reWect such application within 18 days of its qling (the timeline is 
directed by the 7upreme Court). Upon admission, the NCLT declares a moratorium, and the 
management and control of the Cj shift to the RP. The CIRP then commences, resulting in 
a plan being approved or the Cj being liFuidated.

Law stated - 13 January 2025
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Successful reorganisations
‘n-PtrePureLaonrsPudtssaleLPCnrPf rfnsesPnCPtPrenritEastoanEPfdtEPtELP
hn-PasPohePfdtEPtffrnUeLHPVtEPtPrenritEastoanEPfdtEPredetsePEnENLeponrP
ftroaesPCrnwPdatpadaoqPtEL/PaCPsn/PaEP-htoPuaru wsotEuesH

The Insolvency  and  Bankruptcy  Code,  2016  categorises  creditors  into  two groups• 
operational creditors (OCs) and qnancial creditors (3Cs). The committee of creditors (CoC) 
consists of 3Cs with voting rights proportionate to their admitted debt, except where a Cj 
has no 3Cs, in which case the CoC consists only of OCs. The CoC can approve the plan by 
two-thirds maWority, including the distribution of plan proceeds, which is, inter alia, subWect to 
approval by the NCLT and compliance of the law, including the OCs and the dissenting 3Cs 
receiving a minimum liFuidation value. Interestingly, the issue regarding minimum liFuidation 
value payable to dissenting 3Cs and the role of their security interest has recently been 
referred by the 7upreme Court to a larger bench in India Resurgence ARC Private Limited 
v Amit Metaliks Limited & Anr 
(2021) 1z 7CC 692 andDBS Bank Ltd v Ruchi Soya Industries Ltd (2028) S 7CC 952.

3urther, non-debtor parties are not released automatically on approval of the plan unless 
otherwise provided in the plan. The Code, however, provides that Cjs that have the beneqt 
of any third-party security, such as a guarantee, can continue to avail their remedies 
against such security providers even after the plan–s approval. Additionally, while the Cj 
is given a clean slate regarding all offences and attachments relating to a pre-insolvency 
commencement date period, any individuals (o$cers, directors and members) personally 
responsible for any such offence continue to remain liable.

Practically, the creditors are wary of releasing non-debtor parties such as guarantors, as they 
wish to recoup the haircuts in the plan from such parties.

Law stated - 13 January 2025

Involuntary li’uidations
KhtoPtrePohePreS areweEosPCnrPureLaonrsPfdtuaEiPtPLeponrPaEonPaEUnd EotrqP
daS aLtoanEPtELP-htoPtrePohePeCCeuosHPWEuePohePfrnueeLaEiPasPnfeEeL/PtreP
oherePwtoeratdPLaCCereEuesPonPfrnueeLaEisPnfeEeLPUnd EotradqH

As per the code, a Cj is placed into a liFuidation proceeding (LP) if either the plan is not 
submitted or approved by the NCLT or if the CoC decides so by two-thirds maWority. An LP 
can also be ordered if an approved plan is contravened in the course of its implementation. 
Once liFuidation is ordered, a liFuidator is appointed by the NCLT that has Fuasi-Wudicial 
powers. The liFuidator is then reFuired to collate all claims and qnally satisfy the claims by 
undertaking a sale of assets. Post-commencement, there are no material differences in a 
voluntary liFuidation compared with an involuntary liFuidation.

Law stated - 13 January 2025

Involuntary reorganisations
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KhtoPtrePohePreS areweEosPCnrPureLaonrsPunwweEuaEiPtEPaEUnd EotrqP
renritEastoanEPtELP-htoPtrePohePeCCeuosHPWEuePohePfrnueeLaEiPasPnfeEeL/P
trePoherePtEqPwtoeratdPLaCCereEuesPonPfrnueeLaEisPnfeEeLPUnd EotradqH

Involuntary reorganisations can be commenced either by an 3C or an OC to a Cj. ‘hile an 
3C has only to qle an application within limitation, proving the existence of debt and default, 
an OC is reFuired to serve upon the Cj a demand notice seeking repayment of unpaid debt, 
which has to repay the debt within 10 days or notify the OC regarding a pre-existing dispute. If 
the debt remains unpaid and the OC is unconvinced regarding the pre-existing dispute, then 
the OC can qle before the NCLT seeking CIRP initiation. However, if the Cj is able to convince 
the NCLT regarding the pre-existing dispute, then such applications are not admitted. The 
effect of such an application being admitted is that the control of the Cj shifts from the board 
to the RP and a moratorium is imposed. The RP then runs the CIRP, which may ultimately 
lead to approval of a plan.

Upon commencement, both voluntary and involuntary proceedings are mostly similar.

Law stated - 13 January 2025

Expedited reorganisations
’nPfrnueL resPecasoPCnrPecfeLaoeLPrenritEastoanEsP)ei/Pzfreftu?tieL–P
renritEastoanEsTH

Yes, the fast-track insolvency resolution process is envisaged to be completed within z0 
days, as compared with 1'0 days stipulated for a CIRP. The fast-track provisions currently 
apply to small companies, start-ups and unlisted companies with assets not exceeding 10 
million rupees. The fast-track process, other than reducing the overall timeline, barely differs 
from the CIRP, which is why, to date, there have been minimal takers for this process.

The Code also provides for a prepackaged insolvency resolution process (PPIRP) exclusively 
applicable for resolving micro, small and medium-siDed enterprises. To initiate a PPIRP, the 
Cj must have, inter alia, committed a default of at least 1 million rupees and obtained special 
resolution of the shareholders and approval of creditors representing two-thirds of the debt. 
A PPIRP differs from a CIRP as it is intended to be a debtor-in-possession model with the 
supervision of an insolvency professional.

Law stated - 13 January 2025

Unsuccessful reorganisations
‘n-PasPtPfrnfnseLPrenritEastoanEPLeCetoeLPtELP-htoPasPohePeCCeuoPnCP
tPrenritEastoanEPfdtEPEnoPpeaEiPtffrnUeLHPKhtoPaCPohePLeponrPCtadsPonP
ferCnrwPtPfdtEH

Proposed reorganisation under the Code is the approval of the plan by the NCLT. In the event 
that (1) the NCLT does not receive any plan until the conclusion of the CIRP or (2) the NCLT 
reWects the plan for non-compliance, the proposed reorganisation is considered a failure. 
ConseFuently, the NCLT shall pass an order for liFuidation of the Cj.

Restructuring & Insolvency 2025 Explore on Lexology

https://ibbi.gov.in//webadmin/pdf/legalframwork/2017/Jul/notification_before_publication.pdf?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025
https://ibbi.gov.in//webadmin/pdf/legalframwork/2017/Jul/notification_before_publication.pdf?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025
https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025


RETURN TO CONTENTS

If there is failure on the part of a resolution applicant to implement the approved plan, the 
aggrieved stakeholder can apply to the NCLT for the setting aside of such plan and passing 
appropriate directions, which may include liFuidation. 3ailure to implement the plan leads 
to onerous conseFuences for the resolution applicant, including forfeiture of performance 
security and debarment from participating in future CIRPs.

Law stated - 13 January 2025

Corporate procedures
(rePoherePunrfnrtoePfrnueL resPCnrPohePLassnd oanEPnCPtPunrfnrtoanEHP‘n-P
LnPs uhPfrnuessesPunEortsoP-aohPptE?r fouqPfrnueeLaEisH

Apart from the Code, a company may be wound up under section 291 of the Companies 
Act, 201S on an application to the NCLT by the company itself, its creditors, its contributors, 
the ,Registrar of Companies or the central government. 3urther, a company may also be 
voluntary wound up as per its constitutional documents and passing of a special resolution.

Law stated - 13 January 2025

Conclusion of case
‘n-PtrePdaS aLtoanEPtELPrenritEastoanEPutsesPCnrwtddqPunEud LeLH

The liFuidation proceedings are concluded by passing a dissolution order by the NCLT after 
the assets of the Cj are liFuidated and distributed among the creditors.

The CIRP is completed when the NCLT passes an order approving the plan.

Law stated - 13 January 2025

INSOLVENCY TESTS AND FILING REQUIREMENTS

Conditions for insolvency
KhtoPasPohePoesoPonPLeoerwaEePaCPtPLeponrPasPaEsndUeEoH

The Insolvency and Bankruptcy Code, 2016 follows the cash /ow test for determining 
insolvency (ie, the ability of the corporate debtor (Cj) to repay its debts as and when they 
become due and payable. Accordingly, a qnancial creditor can seek initiation of a corporate 
insolvency resolution process (CIRP) against the Cj if it can satisfy the National Company 
Law Tribunal (NCLT) that there is debt and default (for an amount in excess of 10 billion 
rupees (ie, approximately U7J120,000)) and the application has been qled within limitation. 
7imilarly, an operational creditor can seek initiation of a CIRP on the existence of debt and 
default, subWect to proving that there is no pre-existing dispute with regard to the debt in 
Fuestion. Interestingly, the Hon–ble Apex Court in Vidarbha Industries Power Limited v Axis 
Bank Limited (2022) ' 7CC
 S5 (the Vidarbha Wudgment) held that the NCLT has discretion to admit or not admit a Cj into 
a CIRP, even if there exists debt and default. The confusion created by the aforesaid Wudgment 
was substantially clariqed by the 7upreme Court in M Suresh Kumar Reddy v Canara Bank 
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(202S) ' 7CC S'9, which upheld a prior decision in Innoventive Industries Limited v ICICI 
Bank (201') 1 7CC 809 and limited the Vidarbha Wudgment to its own facts and held that 
once the NCLT is satisqed of the existence of debt and default, there is hardly any discretion 
left with it to refuse the admission of a CIRP initiation application under section 9 of the 
Code. It may, however, be noted that since both these decisions were of coordinate benches 
of the 7upreme Court, there does exist some confusion as far as the absolute legal position 
is concerned.

Law stated - 13 January 2025

Mandatory qling
D soPunwftEaesPunwweEuePaEsndUeEuqPfrnueeLaEisPaEPftroau dtrP
uaru wsotEuesH

Under the extant laws, there is no such mandate.

Law stated - 13 January 2025

DIRECTORS AND OFFICERS

Directors– liability ( failure to commence proceedings and trading while 
insolvent
vCPfrnueeLaEisPtrePEnoPunwweEueL/P-htoPdatpadaoqPutEPres doPCnrPLareuonrsP
tELPn,uersHPKhtoPtrePohePunEseS eEuesPCnrPLareuonrsPtELPn,uersPaCPtP
unwftEqPutrraesPnEPp saEessP-hadePaEsndUeEoH

The extant law does not reFuire directors or o$cers to mandatorily apply for a corporate 
insolvency resolution process (CIRP) under any circumstance: therefore, there is no liability 
for failure to apply for CIRP initiation. However, the business of any debtor in the sunset 
period (one to two years prior to the insolvency commencement date) is scrutinised by the 
resolution professional (RP) after their appointment.

If the RP identiqes any transaction undertaken by the debtor in the sunset period as 
fraudulent, preferential, undervalued or extortionate credit transaction, then they apply to 
the National Company Law Tribunal for adeFuate remedies, including reversal of such 
transactions by the responsible persons, which may include the directors and o$cers in their 
personal capacity.

Law stated - 13 January 2025

Directors– liability ( other sources of liability
(ftroPCrnwPCtad rePonPldePCnrPfrnueeLaEis/PtrePunrfnrtoePn,uersPtELP
LareuonrsPfersnEtddqPdatpdePCnrPohearPunrfnrtoanE–sPnpdaitoanEsHP(rePoheqP
datpdePCnrPunrfnrtoePfreNaEsndUeEuqPnrPfreNrenritEastoanEPtuoanEsHPVtEPoheqP
pePs pAeuoPonPstEuoanEsPCnrPnoherPretsnEsH
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Under the Companies Act, 201S, directors and o$cers have a duty of care towards the 
company and all stakeholders. The Act provides for civil as well as criminal liability for doing 
certain acts or omitting to do certain acts by the responsible directors and o$cers. Certain 
such instances are fraud and lending to directors and o$cers in contravention of the Act.

Post-corporate insolvency resolution process (CIRP) initiation, the RP is reFuired to assess 
whether the corporate debtor (Cj) has entered into any avoidable transactions of the 
nature of fraudulent trading, preferential transaction, or undervalued or extortionate credit 
transaction. The relevant director or o$cer is generally made party to proceedings initiated 
by the RP on the basis of the above determination and can be held liable to make good the 
loss suffered by the company.

Law stated - 13 January 2025

Directors– liability ( defences
KhtoPLeCeEuesPtrePtUtadtpdePonPLareuonrsPtELPn,uersPaEPohePunEoecoPnCPtEP
aEsndUeEuqPnrPrenritEastoanEH

If a director or o$cer is able to establish that they exercised reasonable care and diligence 
in minimising loss to the creditors in the ’twilight Done– (the review period, which is taken 
as two years from the insolvency commencement date), then they are protected under the 
provisions of the Code.

Law stated - 13 January 2025

Shift in directors– duties
’nPohePL oaesPohtoPLareuonrsPn-ePonPohePunrfnrtoanEPshaCoPonPohePureLaonrsP
-heEPtEPaEsndUeEuqPnrPrenritEastoanEPfrnueeLaEiPasPda?edqHPKheEH

Once the CIRP commences, the powers of the board stand suspended, and the RP is 
vested with the management of the Cj subWect to overall supervision of the committee of 
creditors (CoC). All maWor decisions (eg, raising of interim qnance and creation of security) 
are undertaken by the RP with the consent of the CoC representing two-thirds of the debt.

Law stated - 13 January 2025

Directors– powers after proceedings commence
KhtoPfn-ersPutEPLareuonrsPtELPn,uersPeceruasePtCoerPdaS aLtoanEP
nrPrenritEastoanEPfrnueeLaEisPtrePunwweEueLPpq/PnrPtitaEso/PohearP
unrfnrtoanEH

Once the CIRP commences, the management of the Cj shifts to the RP. The incumbent 
directors have a right to participate, but not vote, in the meetings of the CoC. They are 
expected to guide the CoC in approving the best plan for the Cj, considering their knowledge 
of the Cj.

Law stated - 13 January 2025
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MATTERS ARISING IN A LIQUIDATION OR REORGANISATION

Stays of proceedings and moratoria
KhtoPfrnhapaoanEsPtitaEsoPohePunEoaE toanEPnCPdeitdPfrnueeLaEisPnrP
ohePeECnrueweEoPnCPudtawsPpqPureLaonrsPtffdqPaEPdaS aLtoanEsPtELP
renritEastoanEsHPvEP-htoPuaru wsotEuesPwtqPureLaonrsPnpotaEPredaeCPCrnwP
s uhPfrnhapaoanEsH

On initiation of the corporate insolvency resolution process (CIRP), a moratorium comes into 
effect and no legal proceedings can be initiated against the corporate debtor (Cj). 7imilarly, 
during a liFuidation proceeding (LP), there is a prohibition on initiation or continuation of 
legal proceedings by or against the Cj. Relief from such a moratorium is not provided for 
under the Insolvency and Bankruptcy Code, 2016 (IBC), as the ’calm period– is intended to 
be all-pervasive. However, recent Wudicial developments have shown that certain assets are 
being excluded from the purview of moratoriums on account of treaties and conventions. 
3or example, aircraft leases have been excluded on account of the Geneva Convention in the 
recent insolvency proceedings of Go Air (Accipiter Investments Aircraft 2 Limited v Union of 
India and Anr 
(2028 7CC OnLine jel S125)). The same has also been statutorily excluded via a recent 
notiqcation of the Ministry of Corporate Affairs. Additionally, as mentioned above, with 
regard to qnancial service providers (37Ps), certain third-party assets are excluded from 
the moratorium provisions of the IBC, despite such assets (such as receivables collected 
by an 37P as an agent for third parties in securitisation transactions) being in custody or 
possession of the 37P, and central government has prescribed the manner in which such 
assets are to be dealt with.

Law stated - 13 January 2025

Doing business 
KheEPutEPohePLeponrPutrrqPnEPp saEessPL raEiPtPdaS aLtoanEPnrP
renritEastoanEHPvsPtEqPsfeuatdPoretoweEoPiaUeEPonPureLaonrsP-hnPs ffdqP
innLsPnrPserUauesPtCoerPohePldaEiHPKhtoPtrePohePrndesPnCPohePureLaonrsPtELP
ohePun roPaEPs ferUasaEiPohePLeponr–sPp saEessPtuoaUaoaesH

The Cj is expected to carry on its business in the ’ordinary course– during a CIRP. Even under 
liFuidation, sale of the Cj as a ’going concern– is prioritised over a piecemeal sale. Creditors 
who supply goods or services during a CIRP or liFuidation get the beneqt of their receivables 
being categorised as CIRP cost or liFuidation cost, which get super-priority in distribution.

juring a CIRP, the committee of creditors (CoC) is tasked with overall supervision, as the RP 
is also mandated to receive the approval of the CoC before taking maWor decisions, whereas, 
during liFuidation, a liFuidator has absolute decision-making powers. However, there is a 
stakeholder consultation committee comprising creditors to guide the liFuidator.

Law stated - 13 January 2025
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Post-qling credit
DtqPtPLeponrPaEPtPdaS aLtoanEPnrPrenritEastoanEPnpotaEPseu reLPnrP
 Eseu reLPdntEsPnrPureLaoHPKhtoPfranraoqPasPnrPutEPpePiaUeEPonPs uhPdntEsP
nrPureLaoH

juring a CIRP, the RP has the authority to raise interim qnance and create security interest 
over the property of the Cj with prior consent of 66 per cent of the CoC. 7uch interim qnance 
is provided as a priority and included as a CIRP cost under the plan.

Law stated - 13 January 2025

Sale of assets
vEPrenritEastoanEsPtELPdaS aLtoanEs/P-htoPfrnUasanEsPtffdqPonPohePstdePnCP
sfeualuPtsseosPn oPnCPohePnrLaEtrqPun rsePnCPp saEessPtELPonPohePstdePnCP
ohePeEoarePp saEessPnCPohePLeponrHP’nesPohePf ruhtserPtuS arePohePtsseosP
zCreePtELPudetr–PnCPudtawsPnrPLnPsnwePdatpadaoaesPftssP-aohPohePtsseosH

juring a CIRP, the RP is permitted to undertake the sale of unencumbered assets of the 
Cj outside the ordinary course of business with the approval of 66 per cent of the CoC, if 
deemed necessary for better value realisation. However, the aggregate book value of all such 
assets sold shall not exceed 10 per cent of the total admitted claims. The assets sold are 
available as ’free and marketable– to a bona qde purchaser, irrespective of anything to the 
contrary contained in the shareholdersL agreement, Woint venture agreement or documents 
of a similar nature. The creditor claims with regard to the Cj are settled in accordance with 
the Code.

In liFuidation, the legislation does not provide for ’free and clear assets–: however, the 
tribunals have been granting reliefs to auction purchasers from past liabilities.

Law stated - 13 January 2025

Negotiating sale of assets
’nesPqn rPsqsoewPtddn-PCnrPzsotd?aEiPhnrse–PpaLsPaEPstdePfrnueL resPtELP
LnesPqn rPsqsoewPferwaoPureLaoPpaLLaEiPaEPstdesH

These are not allowed under the Code.

Law stated - 13 January 2025

Rejection and disclaimer of contracts 
VtEPtPLeponrP ELerinaEiPtPdaS aLtoanEPnrPrenritEastoanEPreAeuoPnrPLasudtawP
tEP ECtUn rtpdePunEortuoHP(rePoherePunEortuosPohtoPwtqPEnoPpePreAeuoeLHP
KhtoPfrnueL rePasPCnddn-eLPonPreAeuoPtPunEortuoPtELP-htoPasPohePeCCeuoP
nCPreAeuoanEPnEPohePnoherPftroqHPKhtoPhtffeEsPaCPtPLeponrPpretuhesPoheP
unEortuoPtCoerPohePaEsndUeEuqPutsePasPnfeEeLH
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The liFuidator is empowered to disclaim onerous contracts by applying to the NCLT within 
six months of the liFuidation commencement date. In the event of such annulment, the other 
party shall be deemed to be a creditor of the Cj for compensation or damages, which may, 
accordingly, be payable as a debt in liFuidation.

Under a CIRP, the RP does not have any speciqc right to disclaim an unfavourable contract, 
and the contracts of the Cj are expected to continue during a CIRP. If a debtor breaches a 
contract post-CIRP initiation, then it is protected from enforcement proceedings on account 
of the moratorium.

Law stated - 13 January 2025

Intellectual property assets 
DtqPtEPvbPdaueEsnrPnrPn-EerPoerwaEtoePohePLeponr–sPraihoPonP sePohePvbP-heEP
tPdaS aLtoanEPnrPrenritEastoanEPasPnfeEeLHPGnP-htoPecoeEoPwtqPvbPraihosP
irtEoeLP ELerPtEPtireeweEoP-aohPohePLeponrPunEoaE ePonPpeP seLH

Any agreement including intellectual property contracts may be terminated as per the 
provisions of such contract on initiation of a CIRP or liFuidation. Notably, the Hon–ble 
7upreme Court in Gujarat Urja Vikas Nigam Limited v Mr Amit Gupta & Ors (Civil Appeal No. 
z281 of 201z)held that, in the event that any contract is central to the existence of the Cj and 
its termination would result in the Cj–s corporate death, the NCLT is empowered to prevent 
such termination.

Law stated - 13 January 2025

Personal data 
KherePfersnEtdPaECnrwtoanEPnrPu sonwerPLtotPunddeuoeLPpqPtPunwftEqPaEP
daS aLtoanEPnrPrenritEastoanEPasPUtd tpde/PtrePoherePtEqPresorauoanEsPaEPqn rP
un EorqPnEPoheP sePnCPohtoPaECnrwtoanEPnrPaosPortEsCerPonPtPf ruhtserH

3or a Cj engaged in a business that reFuires collection of personal information or customer 
data, such data is expected to be collected, utilised and transferred as per applicable laws, 
including the jigital Personal jata Protection Act, 202S.

Law stated - 13 January 2025

Arbitration processes 
‘n-PCreS eEodqPasPtrpaortoanEP seLPaEPdaS aLtoanEPnrPrenritEastoanEP
frnueeLaEisHP(rePoherePuerotaEPoqfesPnCPLasf oesPohtoPwtqPEnoPpeP
trpaortoeLHPVtEPLasf oesPohtoPtrasePtCoerPohePdaS aLtoanEPnrPrenritEastoanEP
utsePasPnfeEeLPpePtrpaortoeLP-aohPohePunEseEoPnCPohePftroaesH

‘hether or not a dispute is arbitrable is dependent on the underlying contract between the 
parties, and commencement of a CIRP or liFuidation does not have an effect on the nature 
of the dispute. The law on initiation of arbitration after commencement of a CIRP or LP has 
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crystallised to the extent that such proceedings can continue post-initiation: however, the 
qnal award cannot be enforced on account of the moratorium and gets treated as a claim. 
Additionally, the RP or liFuidator always has the right to initiate arbitration if that is beneqcial 
for the debtor.

Law stated - 13 January 2025

CREDITOR REMEDIES

Creditors– enforcement
(rePoherePfrnuessesPpqP-hauhPsnwePnrPtddPnCPohePtsseosPnCPtPp saEessPwtqP
pePsea<eLPn osaLePnCPun roPfrnueeLaEisHP‘n-PtrePohesePfrnuessesPutrraeLP
n oH

Apart from the Insolvency and Bankruptcy Code, 2016, the secured creditors may enforce 
their security interest without the intervention of courts or tribunals under the 7ecuritisation 
and Reconstruction of 3inancial Assets and Enforcement of 7ecurities Interest Act, 2002. 
7ecured creditors also have the right to enforce security created in their favour without 
court intervention in terms of the Transfer of Property Act, 1''2 (this method is rarely used). 
All such enforcement mechanisms have to be undertaken in strict compliance with the 
applicable rules, and the concerned debtor has the right to approach the relevant tribunals 
in cases of any derogation from the rules.

Law stated - 13 January 2025

Unsecured credit
KhtoPreweLaesPtrePtUtadtpdePonP Eseu reLPureLaonrsHP(rePohePfrnuessesP
La,u doPnrPoaweNunEs waEiHP(rePfreNA LiweEoPtootuhweEosPtUtadtpdeH

Unsecured creditors have to approach the relevant civil courts for seeking enforcement of 
their claims. Pre-Wudgment attachments are possible: however, obtaining them is tedious. 
Additionally, such proceedings before a civil court are not summary in nature and are 
therefore time-consuming.

Law stated - 13 January 2025

CREDITOR INVOLVEMENT AND PROVING CLAIMS

Creditor participation
’ raEiPohePdaS aLtoanEPnrPrenritEastoanE/P-htoPEnoauesPtrePiaUeEPonP
ureLaonrsHPKhtoPweeoaEisPtrePhedLPtELPhn-PtrePoheqPutddeLHPKhtoP
aECnrwtoanEPreitrLaEiPohePtLwaEasortoanEPnCPohePesotoe/PaosPtsseosPtELPoheP
udtawsPtitaEsoPaoPasPtUtadtpdePonPureLaonrsPnrPureLaonrs–PunwwaooeesHPKhtoP
trePohePdaS aLtonr–sPrefnroaEiPnpdaitoanEsH

Once a corporate insolvency resolution process (CIRP) or liFuidation proceeding (LP) is 
initiated, the resolution professional (RP) or liFuidator makes a public announcement seeking 
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claims. juring a CIRP, the RP collates the claims and constitutes the committee of creditors 
(CoC), whose meetings are convened periodically, with one meeting being mandated per 
Fuarter. The RP is obliged to report to the CoC regarding the status of the CIRP, its business 
and operations, and creditor claims.

The liFuidator is reFuired to constitute a stakeholder consultation committee (7CC) to advise 
them on matters including valuation and initiation of legal proceedings. The 7CC has access 
to all relevant information as may be needed. The liFuidator convenes the qrst meeting of 
the 7CC within seven days of the liFuidation commencement date and may convene other 
meetings. The liFuidator is reFuired to keep the 7CC apprised of developments in the LP.

Law stated - 13 January 2025

Creditor representation
KhtoPunwwaooeesPutEPpePCnrweLP)nrPrefreseEotoaUePun EsedPtffnaEoeLTP
tELP-htoPfn-ersPnrPresfnEsapadaoaesPLnPoheqPhtUeHP‘n-PtrePoheqPsedeuoeLP
tELPtffnaEoeLHPDtqPoheqPreotaEPtLUasersPtELPhn-PtrePohearPecfeEsesP
C ELeLH

juring a CIRP, the CoC, being constituted by the RP, is the seminal authority to approve the 
plan. The CoC can appoint advisers as per its discretion, whose costs are paid by the CoC.

Law stated - 13 January 2025

Enforcement of estate–s rights
vCPohePdaS aLtonrPhtsPEnPtsseosPonPf rs ePtPudtaw/PwtqPohePureLaonrsPf rs eP
ohePesotoe–sPreweLaesHPvCPsn/PonP-hnwPLnPohePCr aosPnCPohePreweLaesPpednEiHP
VtEPoheqPpePtssaiEeLPonPtPoharLPftroqH

A creditor cannot pursue the estate–s remedies: it is reFuired to be done by the liFuidator. 
A creditor may, however, choose to not relinFuish its security interests in favour of the 
liFuidation estate and opt to pursue them independently. 3urther, the assignment of 
’non-readily realisable assets– to third parties is permitted. 7uch assets include contingent 
or disputed assets. 

Law stated - 13 January 2025

Claims 
‘n-PasPtPureLaonr–sPudtawPs pwaooeLPtELP-htoPtrePohePoawePdawaosHP‘n-P
trePudtawsPLastddn-eLPtELPhn-PLnesPtPureLaonrPtffetdHPVtEPudtawsPCnrP
unEoaEieEoPnrP EdaS aLtoeLPtwn EosPpePreuniEaseLHP(rePoherePfrnUasanEsP
nEPohePortEsCerPnCPudtawsPtELPw soPortEsCersPpePLasudnseLHP‘n-PtrePoheP
twn EosPnCPs uhPudtawsPLeoerwaEeLH

A creditor is reFuired to submit their claim with proof on or before the last date mentioned 
in the public announcement or on or before the z0th day of the insolvency commencement 
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date (ICj). ‘hen claims are received after the date of issue of reFuest for resolution plans 
or z0 days from the ICj, the RP veriqes such claims and categorises them as acceptable 
or non-acceptable for collation. If a claim has been categorised as ’non-acceptable–, the RP 
shall inform the relevant creditor within seven days of categorisation with reasons thereof. 
If a claim has been categorised as ’acceptable–, the RP shall put forth such claim before the 
CoC for its recommendation for inclusion in the list of creditors. On the CoC–s acceptance of 
such claim, the RP shall apply to the National Company Law Tribunal (NCLT) for condonation 
of delay. 3urther, if an RP-accepted claim is reWected by the CoC, the RP shall apply to the 
NCLT for qnal adWudication of such claim.

All claims are veriqed and admitted by the RP. In the event of reWection or partial admission 
of a claim amount, the creditor may apply to the NCLT against the RP–s decision. Contingent 
claims are generally admitted by the RP with adeFuate disclosure as to the nature of the 
claim being contingent.

Transfer or assignment of debt or claim amount may happen at any time during a CIRP. The 
parties entering into such an assignment transaction shall inform the RP within seven days 
of such assignment or transfer.

Law stated - 13 January 2025

Set-off and netting
GnP-htoPecoeEoPwtqPureLaonrsPeceruasePraihosPnCPseoNnCCPnrPEeooaEiPaEPtP
daS aLtoanEPnrPaEPtPrenritEastoanEHPVtEPureLaonrsPpePLefraUeLPnCPohePraihoP
nCPseoNnCCPeaoherPoewfnrtradqPnrPferwtEeEodqH

The Hon–ble 7upreme Court in Bharti Airtel Ltd v Aircel Ltd & Dishnet Wireless Ltd (Resolution 
Professional) (2028) 8 7CC 66' recently held that the provisions of a CIRP do not permit or 
recognise the principles of insolvency set-off or contractual set-off. However, in a liFuidation 
process, to the extent that there are mutual dealings between the Cj and another party, the 
sums due from one party can be set off against the sums due from the other to arrive at the 
net amount payable to the Cj or the other party.

Law stated - 13 January 2025

Modifying creditors– rights
DtqPohePun roPuhtEiePohePrtE?P)franraoqTPnCPtPureLaonr–sPudtawHPvCPsn/P-htoP
trePohePirn ELsPCnrPLnaEiPsnPtELPhn-PCreS eEodqPLnesPohasPnuu rH

The courts and tribunals do not have the Wurisdiction to change the ranking of a valid creditor–s 
claim.

Law stated - 13 January 2025

Priority claims
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(ftroPCrnwPewfdnqeeNredtoeLPudtaws/P-htoPtrePohePwtAnrPfraUadeieLPtELP
franraoqPudtawsPaEPdaS aLtoanEsPtELPrenritEastoanEsHPKhauhPhtUePfranraoqP
nUerPseu reLPureLaonrsH

The liFuidation and reorganisation costs get super-priority in distributions. Other than that, 
it is only the speciqed employee and worker claims that get priority over secured creditors.

Law stated - 13 January 2025

Employment-related liabilities 
KhtoPewfdnqeePudtawsPtraseP-herePewfdnqees–PunEortuosPtrePoerwaEtoeLP
L raEiPtPresor uo raEiPnrPdaS aLtoanEHPKhtoPtrePohePfrnueL resPCnrP
oerwaEtoanEHP)(rePewfdnqeePudtawsPtsPtP-hndePaEuretseLP-herePdtrieP
E wpersPnCPewfdnqees–PunEortuosPtrePoerwaEtoeLPnrP-herePohePp saEessP
uetsesPnfertoanEsHT

Employee contracts can only be terminated as per the contract, and any amounts becoming 
due and payable to employees on account of such termination while the CIRP or LP is 
ongoing form part of the CIRP or liFuidation cost.

Law stated - 13 January 2025

Pension claims
KhtoPreweLaesPecasoPCnrPfeEsanENredtoeLPudtawsPtitaEsoPewfdnqersPaEP
aEsndUeEuqPnrPrenritEastoanEPfrnueeLaEisPtELP-htoPfranraoaesPtootuhPonP
s uhPudtawsH

In liFuidation, any sums due to any worker or employee from the provident fund, pension fund 
and gratuity fund are excluded from the liFuidation estate. This aspect has been rea$rmed 
by the 7upreme Court in Moser Baer Karamchari Union v Union of India (202S) z 7CC 8zz.

As far as CIRPs are concerned, there is no speciqc provision corresponding to section S6(8) 
of the Insolvency and Bankruptcy Code, 2016 (IBC) with regard to the plan. However, the 
Hon–ble National Company Law Appellate Tribunal (NCLAT) held in Nitin Gupta v Applied 
Electro-Magnetics (P) Ltd 2022 7CC OnLine NCLAT 22'z that any gratuity or pension fund 
dues should be paid in full by the successful resolution applicant. This principle has also been 
extended to unpaid contributions through subseFuent Wudgments, and a resolution applicant 
is reFuired to meet such costs in full.

Law stated - 13 January 2025

Environmental problems and liabilities
KherePoherePtrePeEUarnEweEotdPfrnpdews/P-hnPasPresfnEsapdePCnrP
unEornddaEiPohePeEUarnEweEotdPfrnpdewPtELPCnrPreweLatoaEiPohePLtwtieP
ut seLHP(rePtEqPnCPohesePdatpadaoaesPawfnseLPnEPohePaEsndUeEuqP
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tLwaEasortonrPfersnEtddq/Pseu reLPnrP Eseu reLPureLaonrs/PohePLeponr–sP
n,uersPtELPLareuonrs/PnrPnEPoharLPftroaesH

Not many environmental claims in CIRPs or LPs have gained traction to date. However, any 
claims arising from non-compliances in relation to environment law will be crystallised on 
the ICj and qled as claims.

7ince the RP or the liFuidator manages the Cj as a going concern, they have to ensure 
compliance with the applicable environmental laws. Their personal liability for any breach 
of environment laws is yet to be tested by tribunals: however, we have seen that the RP 
or liFuidator ensures that responsible o$cers are in place as reFuired under the speciqc 
environmental legislation.

Law stated - 13 January 2025

Liabilities that survive insolvency or reorganisation proceedings
’nPtEqPdatpadaoaesPnCPtPLeponrPs rUaUePtEPaEsndUeEuqPnrPtPrenritEastoanEH

In relation to CIRPs, the 7upreme Court, in several Wudgments, has held that all claim with 
regard to the Cj (whether or not qled or contingent) stand extinguished on approval of the 
plan (the ’clean slate principle–).

juring an LP, the liFuidator has the power to sell the assets of the Cj as a going concern and, 
in such a circumstance, the clean slate principle will apply, as has been held by courts and the 
NCLAT in several Wudgments, including Su-Kam Power System Ltd v State of HP 2028 7CC 
OnLine HP 8056,Chinar Steel Segments Centre (P) Ltd v Samir Kumar Agarwal 202S 7CC 
OnLine NCLAT 981andShiv Shakti Inter Globe Exports (P) Ltd v KTC Foods (P) Ltd (202S) 21 
Comp Cas-OL 6S2.

Law stated - 13 January 2025

Distributions
‘n-PtELP-heEPtrePLasorap oanEsPwtLePonPureLaonrsPaEPdaS aLtoanEsPtELP
renritEastoanEsH

In a CIRP, distribution of proceeds is done in accordance with the terms of the approved plan, 
which, in effect, is decided by the CoC, subWect to compliance with the provisions of the IBC.

In an LP, the liFuidator is reFuired to open a bank account, deposit all proceeds and then 
distribute such proceeds within z0 days of its receipt to the stakeholders, in accordance with 
the order of priority set out in the IBC.

Law stated - 13 January 2025

SECURITY

Secured lending and credit )immovables?
KhtoPfraEuaftdPoqfesPnCPseu raoqPtrePot?eEPnEPawwnUtpdeP)retdTPfrnferoqH

Restructuring & Insolvency 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025


RETURN TO CONTENTS

The type of security taken on immovable property is a mortgage. The Transfer of Property 
Act, 1''2 primarily governs the creation of mortgages and allows qve types of mortgages, 
but the usual ones in India are English mortgages through a registered deed and eFuitable 
mortgages, which are created by deposit of title deeds. 7tamp duty and registration fees are 
key determinants for parties to choose the nature of mortgage.

Law stated - 13 January 2025

Secured lending and credit )movables?
KhtoPfraEuaftdPoqfesPnCPseu raoqPtrePot?eEPnEPwnUtpdeP)fersnEtdTP
frnferoqH

The types of security interest that can be created over movable assets include pledges, 
hypothecations, charges and liens.

Law stated - 13 January 2025

CLAWBACK AND RELATED-PARTY TRANSACTIONS

Transactions that may be annulled
KhtoPortEstuoanEsPutEPpePtEE ddeLPnrPseoPtsaLePaEPdaS aLtoanEsPtELP
renritEastoanEsPtELP-htoPtrePohePirn ELsHPKhnPutEPtootu?Ps uhP
ortEstuoanEsH

Preferential transactions

If the corporate debtor (Cj) has given any preference (ie, a transfer of property that has put 
the counterparty in a beneqcial position, subWect to certain exceptions) to any party within 
two years (if it is a related party) or within one year (if it is an unrelated party) preceding the 
insolvency commencement date (ICj), then the resolution professional (RP) or the liFuidator 
can qle an application before the National Company Law Tribunal (NCLT) for avoidance of 
such transaction. The NCLT may pass orders, inter alia, reFuiring the property so transferred 
to be vested in the Cj or reFuiring any person to pay back the amounts received.

Undervalued transactions

If the Cj has given a gift or undertaken a sale of its assets at a signiqcantly less value to 
a party within two years (if it is a related party) or within one year (if it an unrelated party) 
preceding the ICj, then the RP, liFuidator, creditor, member or partner of the Cj can qle an 
application before the NCLT to declare such transaction as void. The NCLT may pass orders, 
inter alia, reFuiring the transferred property to be vested in the Cj or reFuiring any person to 
pay back the amounts received.

Transactions defrauding creditors
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If the NCLT is satisqed that an undervalued transaction was deliberately entered into for 
keeping assets of the Cj beyond the reach of any claimant or in order to adversely affect the 
interests of any claimant, then, subWect to certain exceptions, the NCLT may pass an order 
restoring the position or protecting the interests of affected persons.

Extortionate credit transactions

If the Cj has been a party to an extortionate credit transaction during two years preceding 
the ICj, then the RP or the liFuidator can make an application before the NCLT for avoiding 
such transactions. The NCLT, on being satisqed, shall, inter alia, restore the position or set 
aside the debt.

‘rongful or fraudulent trading

If, during a CIRP or liFuidation proceeding, it is found that the Cj–s business has been carried 
on with intent to defraud its creditors or for any fraudulent purpose, then the NCLT may pass 
an order against persons being complicit to make contributions to the assets of the Cj.

The NCLT can also direct a Cj–s director or partner to make contribution to the Cj–s assets 
if

4 such director or partner knew or ought to have known that there was no reasonable 
prospect of avoiding a CIRP: and

4 such director or partner did not exercise due diligence.

The aforesaid provisions, mutatis mutandis, apply to prepackaged insolvency resolution 
processes.

Law stated - 13 January 2025

E’uitable subordination
(rePoherePtEqPresorauoanEsPnEPudtawsPpqPredtoeLPftroaesPnrPEnENtrw–sPdeEiohP
ureLaonrsP)aEud LaEiPshtrehndLersTPtitaEsoPunrfnrtoanEsPaEPaEsndUeEuqPnrP
renritEastoanEPfrnueeLaEisH

Any related-party qnancial creditor will not have any rights in the committee of creditors. 
Through Wudicial pronouncements, a plan not providing any payments to related-party 
creditors has been held to be valid.

Law stated - 13 January 2025

Lender liability
(rePoherePtEqPuaru wsotEuesP-herePdeELersPun dLPpePhedLPdatpdePCnrPoheP
aEsndUeEuqPnCPtPLeponrH

There are no such circumstances.

Law stated - 13 January 2025
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GROUPS OF COMPANIES

Groups of companies
vEP-hauhPuaru wsotEuesPutEPtPftreEoPnrPt,datoeLPunrfnrtoanEPpeP
resfnEsapdePCnrPohePdatpadaoaesPnCPs psaLatraesPnrPt,datoesH

A parent company can be held liable for the liability of its subsidiaries or a$liates only if there 
is a contractual recourse to the parent.

Pro rata distribution of group company assets without regard to assets of the individual 
corporate entities is not permitted.

Law stated - 13 January 2025

Combining parent and subsidiary proceedings
vEPfrnueeLaEisPaEUndUaEiPtPunrfnrtoePirn f/PtrePohePfrnueeLaEisPpqPoheP
ftreEoPtELPaosPs psaLatraesPunwpaEeLPCnrPtLwaEasortoaUePf rfnsesHPDtqP
ohePtsseosPtELPdatpadaoaesPnCPohePunwftEaesPpePfnndeLPCnrPLasorap oanEP
f rfnsesH

The Insolvency and Bankruptcy Code, 2016 does not explicitly provide for a group insolvency 
framework. The National Company Law Tribunal (NCLT) Mumbai Bench, in State Bank of 
India v Videocon Industries Ltd 201' 7CC OnLine NCLT
 1S1'2, which has subseFuently been upheld by the Hon–ble National Company Law 
Appellate Tribunal (NCLAT) in multiple Wudgments, including Radico Khaitan Ltd v BT & FC 
Pvt Ltd Company Appeal (AT) (Ins) No. z1zM2020, Oase Asia Paci,c Pte Limited v Axis BankJ 
Financial Creditors Company Appeal (AT) (Ins) No. 9'0M2020 and Giriraj Enterprises v Regen 
Powertech (P) Ltd 202S 7CC OnLine NCLAT 258, qrst laid down parameters for consolidation 
of corporate insolvency resolution processes (CIRPs), being, inter alia,common control, 
common assets and intricate links between the companies. Accordingly, on the aforesaid 
parameters being met, the NCLT or NCLAT may order consolidation of CIRPs to achieve value 
maximisation.

Law stated - 13 January 2025

INTERNATIONAL CASES

Recognition of foreign judgments
(rePCnreaiEPA LiweEosPnrPnrLersPreuniEaseL/PtELPaEP-htoPuaru wsotEuesHP
vsPqn rPun EorqPtPsaiEtonrqPonPtPoretoqPnEPaEoerEtoanEtdPaEsndUeEuqPnrPnEPoheP
reuniEaoanEPnCPCnreaiEPA LiweEosH

The Civil Procedure Code, 1z0' deals with the procedure for enforcement of foreign 
Wudgments and decrees in India and states that, for enforcement of a foreign Wudgement or 
decree, the Wudgment or decree has to be a conclusive one, passed on the merits of the case 
and by a superior court with competent Wurisdiction. 3urther, a decree of any superior court 
of a reciprocating territory shall be executed in India as a decree passed by the Indian district 
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court. ‘here a Wudgment or decree is not of a superior court of a reciprocating territory, a suit 
has to be qled in an Indian court on that foreign Wudgment or on the original cause of action, 
or both.

India is not a signatory to any treaty on international insolvency. However, for complete 
Wustice, the Hon–ble National Company Law Appellate Tribunal in 0et Airways (India) Ltd v 
State Bank of India (201z) ' Comp Cas-OL 86' recognised an insolvency protocol prepared 
by the resolution professional in India and the jutch administrator.

Law stated - 13 January 2025

UNCITRAL Model Laws
‘tUePtEqPnCPohePMRVvGj(gPDnLedPgt-sPaEPredtoanEPonPaEsndUeEuqPpeeEP
tLnfoeLPnrPasPtLnfoanEP ELerPunEsaLertoanEPaEPqn rPun EorqH

India is yet to adopt any of the UNCITRAL Model Laws in relation to insolvency.

Law stated - 13 January 2025

Foreign creditors
‘n-PtrePCnreaiEPureLaonrsPLetdoP-aohPaEPdaS aLtoanEsPtELPrenritEastoanEsH

There is no distinction between a foreign and a resident creditor.

Law stated - 13 January 2025

Cross-border transfers of assets under administration
DtqPtsseosPpePortEsCerreLPCrnwPtEPtLwaEasortoanEPaEPqn rPun EorqPonP
tEPtLwaEasortoanEPnCPohePstwePunwftEqPnrPtEnoherPirn fPunwftEqPaEP
tEnoherPun EorqH

This is subWect to India having any reciprocal arrangements with such country or nation 
pursuant to section 2S8 of the Insolvency and Bankruptcy Code, 2016 (IBC), which are 
currently not in place.

Law stated - 13 January 2025

COMI
KhtoPoesoPasP seLPaEPqn rPA rasLauoanEPonPLeoerwaEePohePVWDvP)ueEorePnCP
wtaEPaEoeresosTPnCPtPLeponrPunwftEqPnrPirn fPnCPunwftEaesHPvsPoherePtP
oesoPCnr/PnrPtEqPecferaeEueP-aoh/PLeoerwaEaEiPohePVWDvPnCPtPunrfnrtoePirn fP
nCPunwftEaesPaEPqn rPA rasLauoanEH

‘hile there is no legislation currently in this regard, the LReport on the rules and regulations 
for cross-border insolvency resolution–
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, dated Nune 2020, elaborates on the parameters that may be used while ascertaining 
COMI, which includes assessment of the place where the corporate debtor–s (Cj) central 
administration takes place that is readily ascertainable by third parties, including its creditors. 
In making the assessment, the National Company Law Tribunal (NCLT) shall, inter alia, 
consider, in relation to the Cj, the location of and from (1) its assets, book of accounts, 
directors and senior management: and (b) its creditors.

Law stated - 13 January 2025

Cross-border cooperation
’nesPqn rPun Eorq–sPsqsoewPfrnUaLePCnrPreuniEaoanEPnCPCnreaiEPaEsndUeEuqP
frnueeLaEisPtELPCnrPunnfertoanEPpeo-eeEPLnwesoauPtELPCnreaiEPun rosP
tELPLnwesoauPtELPCnreaiEPaEsndUeEuqPtLwaEasortonrsPaEPurnssNpnrLerP
aEsndUeEuaesPtELPresor uo raEisHP‘tUePun rosPaEPqn rPun EorqPreC seLPonP
reuniEasePCnreaiEPfrnueeLaEisPnrPonPunnfertoeP-aohPCnreaiEPun rosPtEL/PaCP
sn/PnEP-htoPirn ELsH

Currently, India is not a signatory to any treaty on international insolvency. However, the 
Indian government may enter into arrangements with any other country to enforce the IBC. 
3urther, the IBC allows the NCLT to send letters of reFuest to those courts with which 
the bilateral agreement has been signed. Interestingly, the Hon–ble National Company Law 
Appellate Tribunal (NCLAT) in 0et Airways (India) Ltd v State Bank of India (219:) ' Comp 
Cas-OL 86' recognised an insolvency protocol prepared by the resolution professional (RP) 
in India and the jutch administrator.

Law stated - 13 January 2025

Cross-border insolvency protocols and joint court hearings
vEPurnssNpnrLerPutses/PhtUePohePun rosPaEPqn rPun EorqPeEoereLPaEonP
urnssNpnrLerPaEsndUeEuqPfrnonundsPnrPnoherPtrrtEieweEosPonPunnrLaEtoeP
frnueeLaEisP-aohPun rosPaEPnoherPun EoraesHP‘tUePun rosPaEPqn rPun EorqP
unww EautoeLPnrPhedLPAnaEoPhetraEisP-aohPun rosPaEPnoherPun EoraesPaEP
urnssNpnrLerPutsesHPvCPsn/P-aohP-hauhPnoherPun EoraesH

Currently, India does not have a formal cross-border insolvency protocol. The Hon–ble NCLAT 
in0et Airways (India) Ltd v State Bank of India had recognised an insolvency protocol 
prepared by the RP in India and the jutch administrator.

Law stated - 13 January 2025

Winding-up of foreign companies
KhtoPasPohePecoeEoPnCPqn rPun ros–Pfn-ersPonPnrLerPoheP-aELaEiN fPnCP
CnreaiEPunwftEaesPLnaEiPp saEessPaEPqn rPA rasLauoanEH

The Companies Act, 201S provides for a winding-up procedure for unregistered companies, 
which will include foreign companies doing business in India. 3urther, the tribunal or o$cial 
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liFuidator may exercise powers or any act that they might exercise or do in winding-up of 
companies registered under the Act.

Law stated - 13 January 2025

QUICK REFERENCE

Summary of law and procedure
(ffdautpdePaEsndUeEuqPdt-/PrenritEastoanEsPtELPdaS aLtoanEs

The Insolvency and Bankruptcy Code, 2016 (the Code) and the Companies Act, 201S.

Law stated - 13 January 2025

Summary of law and procedure
V sonwtrqP?aELsPnCPseu raoqPLeUauesPnEPawwnUtpdes

Mortgage.

Law stated - 13 January 2025

Summary of law and procedure
V sonwtrqP?aELsPnCPseu raoqPLeUauesPnEPwnUtpdes

Pledges, hypothecations, charges and liens.

Law stated - 13 January 2025

Summary of law and procedure
IotqsPnCPfrnueeLaEisPaEPrenritEastoanEs=daS aLtoanEs

The order of insolvency or liFuidation, once initiated by the National Company Law Tribunal, 
may be appealed against in the National Company Law Appellate Tribunal. The relevant 
adWudicating authority may put a stay on the process if the reFuirement for the same is 
established before it.

Law stated - 13 January 2025

Summary of law and procedure
’ oaesPnCPohePaEsndUeEuqPtLwaEasortonr

The resolution professional under the Code is responsible for maintaining the corporate 
debtor as a going concern and managing the day-to-day operation of the corporate debtor 
during the insolvency.
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Law stated - 13 January 2025

Summary of law and procedure
IeoNnCCPtELPfnsoNldaEiPureLao

The Code does not recognise or permit the principle of insolvency set-off or contractual 
set-off during insolvency. However, mutual set-off is permitted in a liFuidation process. 
Post-qling credit is not given any special status under the Code: credit availed by the 
corporate debtor post-admission is, however, recognised as interim qnance and given 
super-priority.

Law stated - 13 January 2025

Summary of law and procedure
VreLaonrPudtawsPtELPtffetds

The resolution professional under the Code veriqes and admits the claims of all creditors. 
The creditor may appeal against their decision before the Hon–ble National Company Law 
Tribunal.

Law stated - 13 January 2025

Summary of law and procedure
branraoqPudtaws

The claims under insolvency are provided priority as per section 5S of the Code, which 
includes, foremost, corporate insolvency resolution process cost, worker cost, debts to 
secured creditors that have relinFuished their security, wages of employees and workers, 
debts to unsecured creditors and statutory dues.

Law stated - 13 January 2025

Summary of law and procedure
DtAnrP?aELsPnCPUnaLtpdePortEstuoanEs

Post-corporate insolvency resolution process initiation, the resolution professional is 
reFuired to assess whether the corporate debtor has entered into any avoidable transaction 
in the nature of fraudulent trading, preferential transaction, and undervalued or extortionate 
credit transaction. The relevant director or o$cer is generally made party to proceedings 
initiated by the resolution professional on the basis of the above determination and can be 
held liable to make good the loss suffered by the company.

Law stated - 13 January 2025
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Summary of law and procedure
WfertoaEiPtELPlEtEuaEiPL raEiPrenritEastoanEs

juring insolvency, the resolution professional may raise interim qnance, which is provided 
priority of payment under the resolution plan.

Law stated - 13 January 2025

Summary of law and procedure
vEoerEtoanEtdPunnfertoanEPtELPunww EautoanE

There is no provision in the Code for international cooperation and communication. 
However, in particular cases, the courts have encouraged coordination between Indian and 
foreign insolvency professionals. 3or example, the Hon–ble National Company Law Appellate 
Tribunal in0et Airways (India) Ltd v State Bank of India recognised an insolvency protocol 
prepared by the resolution professional in India and the jutch administrator.

Law stated - 13 January 2025

Summary of law and procedure
gatpadaoaesPnCPLareuonrsPtELPn,uers

The extant law does not reFuire directors or o$cers to mandatorily apply for a corporate 
insolvency resolution process under any circumstance: therefore, there is no liability for 
failure to apply for corporate insolvency resolution process initiation. However, the business 
of any debtor in the sunset period (one to two years prior to the insolvency commencement 
date) is scrutinised by the resolution professional after their appointment. If the resolution 
professional identiqes any transaction undertaken by the debtor in the sunset period as 
a fraudulent, preferential, undervalued or extortionate credit transaction, then they apply 
to the National Company Law Tribunal for adeFuate remedies, including reversal of such 
transactions by the responsible persons, which may include the directors or o$cers in their 
personal capacity

Law stated - 13 January 2025

Summary of law and procedure
beELaEiPdeiasdtoanE

Post-initiation of a corporate insolvency resolution process, a moratorium under section 18 
of the Code starts operating against all pending legislation against the corporate debtor.

Law stated - 13 January 2025
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Trends and reforms
(rePoherePtEqPeweriaEiPoreELsPnrPhnoPonfausPaEPohePdt-PnCPaEsndUeEuqP
tELPresor uo raEiHPvsPoherePtEqPEe-PnrPfeELaEiPdeiasdtoanEPtCCeuoaEiP
LnwesoauPptE?r fouqPfrnueL res/PaEoerEtoanEtdPptE?r fouqPunnfertoanEPnrP
reuniEaoanEPnCPCnreaiEPA LiweEosPtELPnrLersH

Time and again, the appropriateness of the Insolvency and Bankruptcy Code, 2016 to deal 
with the corporate insolvency resolution processes (CIRPs) of real estate companies has 
been debated. The courts and tribunals have improvised by introducing concepts such 
as reverse CIRPs to suitably deal with proWect-based CIRPs (which does not extend to 
other assets of the real estate company) and provide relief to homebuyers. Accordingly, 
amendments are expected to modify the Code to deal with real estate insolvencies. In 
addition, group insolvency has been an evolving concept, which, despite having no place in 
the statute, has seen certain successful resolutions where the liability of the entire group has 
been dealt with as a singular process and resolved through a common resolution plan.

‘ith the increasing number of out-of-court settlements happening immediately prior to 
CIRP commencement, the Indian government is also exploring mediation as a form of 
settling insolvency law disputes and a uniFue creditor-led resolution framework to optimise 
insolvency resolutions. A proposal to incorporate the cross-border insolvency framework is 
also in advanced stages of discussion.

Interestingly, the default threshold, which was raised from 100,000 rupees (approximately 
U7J1,200) to 10 million rupees (approximately U7J120,000) to deal with the impact of the 
covid-10 pandemic, has not yet been rolled back and is still in effect, despite the current 
minimal impact of covid-1z.

Law stated - 13 January 2025
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