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The Securities and Exchange Board of India (SEBI) by its informal guidance in January
2020 has settled the question of extraterritorial compliance of corporate governance
required under Regulation 24(1) of Securities and Exchange Board of India (Listing
Obligations and Disclosure Requirements) Regulations, 2015 (Listing Regulations). The
informal guidance was sought by KCP Limited (Company), which has a material
subsidiary, KCP Vietnam Industries Limited (KPC Vietnam), a limited liability company
incorporated under the laws of Republic of Vietham. The fundamental question was in
respect of requirement of appointment of an independent director of the Company to
be a director on the board of KPC Vietham, in accordance with Regulation 24(1) of the
Listing Regulations (Reg 24(1)).

The Company in its application had stated that a limited liability company in Viethnam
does not require a board of directors and the same is managed by the members council.
It also referred to Article 55 of the Law on Enterprises of Vietham, in terms of which a
limited liability company is not required to have a supervisory board unless it has more
than 11 members. However, a limited liability company with less than 11 members may
have a supervisory board to meet its management requirements. KCP Vietham has eight
members, and accordingly is not mandatorily required to form a supervisory board.

SEBI in its informal guidance directed the Company to comply with Reg 24(1). As per
SEBI, since there is no explicit restriction under the Law on Enterprises of Vietnam on
entities with less than 11 members from forming a supervisory board, KPC Vietnam,
should form a supervisory board and appoint an independent director of the Company
as a director on the supervisory board of KPC Vietnam.

Comments

The Law on Enterprises of Vietnam does not define ‘board of directors’. However, there
is no specific restriction on limited liability companies in Vietnam to constitute a board
of directors. The roles of a ‘supervisory board’ and ‘board of directors’ are different
under the laws of Vietnam. A 'board of directors’ is the body managing the company
and has full competence to make decisions in the name of the company. On the other
hand, a ‘supervisory board’ generally performs supervisory functions to check the
legality, accuracy and honesty in the management and administration of the company's
business activities.

Considering the present informal guidance, it is ambiguous that whether in absence of
a board of directors of the material foreign subsidiary, Reg 24(1), would necessitate
formation of a board of director of the material foreign subsidiary for appointment of
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an independent director of the listed company. Interestingly, SEBI did not direct that a
board of directors of KPC Vietham should be constituted, nor did SEBI direct for
appointment of the independent director under Reg 24(1) in the members council of
KPC Veitnam. SEBI's direction to form a supervisory board of KPC Limited seems to
indicate SEBI’s intention that the director so appointed under Reg 24(1) should perform
supervisory role. SEBI's view serves as a guidance for other companies with material
foreign subsidiary not having a board of directors, to at least create a position which is
supervisory in nature in the material foreign subsidiary for appointment of an
independent director under Reg 24(1).

Further, it may also be interesting to note that, in the past, SEBI has been lenient in
relation to applicability of requirements under Indian laws on entities incorporated
under foreign laws. For instance, SEBI had not objected to unaudited financial
statements of a foreign subsidiary for the purposes of inclusion of restated consolidated
financial statements of an issuer company in its offering document of a proposed initial
public offering, even though the SEBI regulations required inclusion of only audited
and restated financial statements in the offering documents. SEBI’'s stance on such issue
was based on the fact that the laws of the jurisdiction where such foreign company was
incorporated does not require mandatory audit of financial statements. However, it is
evident that SEBI has a different approach when it comes to compliance of corporate
governance norms.

- Oishik Bagchi (Principal Associate) and Adrika Dhawan (Associate)

Acknowledgments: Nguyen Thi Phong Lan (Mrs.) (Megan Nguyen), Associate, PLF Law
Firm, Vietnam, for her inputs on relevant laws of Vietnam.

For any queries please contact: editors@khaitanco.com

We have updated our Privacy Policy, which provides details of how we process your personal data and apply
security measures. We will continue to communicate with you based on the information available with us. You may
choose to unsubscribe from our communications at any time by clicking here.

For private circulation only

The contents of this email are for informational purposes only and for the reader’'s personal non-commercial use. The views expressed are not the professional views of
Khaitan & Co and do not constitute legal advice. The contents are intended, but not guaranteed, to be correct, complete, or up to date. Khaitan & Co disclaims all liability
to any person for any loss or damage caused by errors or omissions, whether arising from negligence, accident or any other cause.

© 2020 Khaitan & Co. All rights reserved.

Mumbai New Delhi Bengaluru Kolkata

One Indiabulls Centre, 13t Floor Ashoka Estate, 12th Floor Simal, 2nd Floor Emerald House

Tower 1841, Senapati Bapat Marg 24 Barakhamba Road 7/1, Ulsoor Road 1B Old Post Office Street
Mumbai 400 013, India New Delhi 110 001, India Bengaluru 560 042, India Kolkata 700 001, India

T: 49122 6636 5000 T: +9111 4151 5454 T: +9180 4339 7000 T: +91 33 2248 7000

E: mumbai@khaitanco.com E: delhi@khaitanco.com E: bengaluru@khaitanco.com E: kolkata@khaitanco.com


mailto:editors@khaitanco.com
https://general.khaitanco.com/GDPR/TermsandConditions.aspx
mailto:unsubscribe@khaitanco.com

